
  IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS  

 3rd DIVISION 

M. KENDALL WRIGHT, Individually, and JULIA E.         

WRIGHT,  Individually and M. Kendall Wright and               

Julia E. Wright by, for and on behalf of their son,                               

G.D.W., a minor, and their daughter, P.L.W., a minor,    

RHONDA L. EDDY and TREBA L. LEATH, CAROL L. OWENS                                                  

and RANEE J. HARP, NATALIE WARTICK, Individually, and                                     

TOMMIE J. WARTICK, Individually and Natalie Wartick         

and Tommie J. Wartick by, for and on behalf of their son,          

T. B. W., KIMBERLY M. KIDWELL and KATHRYN E. SHORT,           

JAMES BOONE and WESLEY GIVENS, KIMBERLY M.       

ROBINSON and FELICITY L. ROBINSON, LINDA L. MEYERS               

and ANGELA K, SHELBY, GREGORY A. BRUCE and         

WILLIAM D. SMITH, JR., MONICA J. LOYD and JENNIFER                   

L. LOCHRIDGE, JENNIFER D. MOORE and MANDY A. LYLES,     

JONATHAN K. GOBER and MARK R. NORWINE, ANDRA       

ALSBURY and AMBER GARDNER-ALSBURY, ANGELA SPEARS     

GULLETTE and LIVICIE C. GULLETTE, SHANNON HAVENS               

and RACHEL WHITTENBURG, CODY RENEGAR and THOMAS         

STAED, KATHERINE HENSON and ANGELIA BUFORD,        

CHRISTOPHER H. HORTON and MICHAEL E. POTTS,               

JOHN SCHENCK and ROBERT LOYD, WILLIAM A. KING and                

JOHN McCLAY RANKINE                                                   PLAINTIFFS 

V.       CASE NO. 60CV-13-2662 

THE STATE OF ARKANSAS, the Governor of the                                    

State of Arkansas, MICHAEL D. BEEBE, in his                                       

official capacity, and his successors in office, the                               

Attorney General of the State of Arkansas, DUSTIN         

McDANIEL, in his official capacity, and his successors            

in office, NATHANIEL SMITH, MD, MPH, Interim Director,            

of the Arkansas Department OF Health, in his official                

capacity, and his successors in office, Pulaski Circuit/          

County Clerk, LARRY CRANE, in his official capacity, and                  

his successors in interest, White County Clerk,           

CHERYL EVANS, in her official capacity, and her       
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successors in interest, Lonoke County Clerk,          

WILLIAM “LARRY” CLARKE, in his official capacity, and         

his successors in interest, Conway County Clerk,            

DEBBIE HARTMAN, in his official capacity, and her      

successors in office, Saline County Clerk, DOUG CURTIS,                           

in his official capacity, and his successors in office, Faulkner         

County Clerk, MELINDA REYNOLDS, in her official capacity,       

and her successors in office, Washington County Clerk, BECKY   

LEWALLEN, in her official capacity, and her successors in office            

                                                                   

                DEFENDANTS 

 

MOTION FOR TEMPORARY RESTRAINING ORDER  
AND PRELIMINARY INJUNCTION 

And INCORPORATED BRIEF 
 

 Comes Separate Plaintiffs, M. KENDALL WRIGHT, Individually, and 

JULIA E. WRIGHT,  Individually and M. Kendall Wright and  Julia E. Wright 

by, for and on behalf of their son, G.D.W., a minor, and their daughter, 

P.L.W., a minor;  NATALIE WARTICK, Individually, and TOMMIE J. WARTICK, 

Individually and Natalie Wartick and Tommie J. Wartick by, for and on behalf 

of their son, T. B. W.;  KIMBERLY M. ROBINSON and FELICITY L. 

ROBINSON; JENNIFER D. MOORE and MANDY A. LYLES; ANDRA ALSBURY 

and AMBER GARDNER-ALSBURY;  JOHN SCHENCK and ROBERT LOYD, WILLIAM 

A. KING and JOHN McCLAY RANKINE, by and through their attorney, Cheryl K. 

Maples, and for their Motion for Temporary Restraining Order and 

Preliminary Injunction and Incorporated Brief, pursuant to Arkansas Rules of 

Civil Procedure 65, request prohibition of Defendants from enforcing Act 146 

of 1997, Amendment 83 to the Arkansas Constitution, Arkansas Code § 9-11 

208 and Arkansas Code § 9-11-107(b) as applied to same-sex couples 

married in jurisdictions where same-sex marriage is legal, and hereby seek 

to have their out-of-state marriages accepted as legal in Arkansas.  This 

includes, but is not limited to, such appropriate officials completing birth 



certificates and Courts hearing domestic relations issues of same-sex 

couples in the State of Arkansas.  Said Plaintiffs state: 

 
I.__INTRODUCTION 

 
1. This case challenges the constitutionality of Act 146 of 1997, 

Amendment 83 to the Arkansas Constitution, Arkansas Code § 9-11 208 and 

Arkansas Code § 9-11-107(b) which deny marriages and legal recognition in 

Arkansas of marriages of same-sex couples who have been married in one of 

the states and foreign countries where same-sex marriages are legal. 

2. That separate Plaintiffs are members of familial relationships 

legalized under the laws of other states or countries. 

3. That the marriages of the adult separate Plaintiffs are not 

recognized by the State of Arkansas for any purpose. 

4. The marriages of all opposite-sex couples that are legal in other 

states or countries, even those that would not be allowed in Arkansas (e.g, 

common-law marriages or marriages between first cousins) are recognized 

by the State of Arkansas if those marriages were legal in the state or 

country where they were celebrated. 

5. Arkansas’ criteria for the recognition of opposite-sex marriages 

and rejection of same-sex marriages violates rights secured to separate  

Plaintiffs by the Arkansas Constitution.  

6. Separate Plaintiffs seek a temporary restraining order and 

preliminary injunctive relief. 

 

II.__STATEMENT OF FACTS 
 

A._SEPARATE PLAINTIFFS 
 

 
 



NATALIE WARTICK, Individually, and TOMMIE J. WARTICK, 

Individually and Natalie Wartick and Tommie J. Wartick by, for and 
on behalf of their son, T. B. W. 

 
7. Separate Plaintiffs, Natalie Wartick and Tommie J. Wartick, were 

legally married in the State of Iowa on August 9, 2010 

8. Due to the State of Arkansas’ refusal to recognize their 

marriage, their son, T. B. W., was born with only one legal parent on his 

birth certificate, on March 21, 2012, a stigma that will affect and damage 

him his entire life.   

9. In the event of the death or incapacity of his birth mother, T. B. 

W.’s other parent would have no legal right to his care, custody and control.  

That only his birth mother has the legal right to seek his medical care and 

other rights and privileges. 

10. That the children of opposite-sex couples, even those couples 

that are not married, are legally permitted to have both their parents listed 

on their birth certificates and for their parents to assert a legal right to their  

care, custody, control, needs, rights and privileges through the Arkansas 

courts by divorce or paternity action. 

11. That the Warticks are currently expecting a second child. 

12. That a Temporary Restraining Order and Preliminary Injunction  

specifically Ordering that the names of both of this unborn child’s parents be 

included on its birth certificate is necessary to prevent damages and injuries 

to another child. 

13. That in addition, the Wartick family is currently denied hundreds, 

if not thousands, of state, federal, employment, insurance, etc., privileges 

and benefits permitted and enjoyed by opposite-sex married couples in the 

State of Arkansas, solely because they are a same-sex couple.   

14. The denial of these privileges and benefits is financially and 

personally damaging to these Plaintiffs, their child, T. B. W and their unborn 

child. 



15. That the Wartick family suffers irreparable harm due to the State 

of Arkansas’ violation of their fundamental right to privacy, right to due 

process, right to equal protection, the Full Faith and Credit Clause and their 

constitutional right to be free from impairment of contracts. 

16. That this Court should grant a Temporary Restraining Order and 

Preliminary Injunction preventing the continued enforcement of Act 146 of 

1997, Amendment 83 to the Arkansas Constitution, Arkansas Code § 9-11 

208 and Arkansas Code § 9-11-107(b) during the pendency of this action.  

 

M. KENDALL WRIGHT, Individually, and JULIA E. WRIGHT,  

Individually and M. Kendall Wright and Julia E. Wright by, for and on 
behalf of their son, G.D.W., a minor, and their daughter, P.L.W., a 

minor 
 

17. Separate Plaintiffs, M. Kendall Wright and Julia E. Wright, were 

legally married in the State of Iowa on March 8, 2013. 

18. The Wright family consists of said Plaintiffs and four children, 

two of whom were born to the Plaintiffs during their long-term relationship 

and two that are M. Kendall Wright’s children from a prior marriage.   

 19. Due to Arkansas’ refusal to permit same-sex marriages, their 

son, G. D. W., who was born with only one legal parent on his birth 

certificate, on September 14, 2008 and their daughter, P. L. W., who was 

born with only one legal parent on her birth certificate, on December 31, 

2012, suffer a stigma that will affect and damage both of them their entire 

lives.   

 20. In the event of the death or incapacity of their birth mother, G. 

D. W. and P. L. W.’s other parent would have no legal right to their care, 

custody and control.  That only their birth mother has the legal right to seek 

their medical care and other rights and privileges. 

 21. That the children of opposite-sex couples, even those couples 

that are not married, are legally permitted to have both their parents listed 



on their birth certificates and for their parents to assert a legal right to their 

care, custody, control, needs, rights and privileges through the Arkansas 

courts by divorce or paternity action. 

 22. That in addition, the Wright family is currently denied hundreds, 

if not thousands, of state, federal, employment, insurance, etc., privileges 

and benefits permitted and enjoyed by opposite-sex married couples in the 

State of Arkansas, solely because they are a same-sex couple.   

 23. The denial of these privileges and benefits is financially and 

personally damaging to these Plaintiffs and their four children.  

 24. That the Wright family suffers irreparable harm due to the State 

of Arkansas’ violation of their fundamental right to privacy, right to due 

process, right to equal protection, the Full Faith and Credit Clause and their 

constitutional right to be free from impairment of contracts. 

 25. That this Court should grant a Temporary Restraining Order and 

Preliminary Injunction preventing the continued enforcement of Act 146 of 

1997, Amendment 83 to the Arkansas Constitution, Arkansas Code § 9-11 

208 and Arkansas Code § 9-11-107(b) during the pendency of this action.  

 

KIMBERLY M. ROBINSON and FELICITY L. ROBINSON 

 
 26.  Separate Plaintiffs, Kimberly M. Robinson and Felicity L. 

Robinson were legally married in the State of Iowa on December 14, 2012. 

 27. The Robinson family consists of said Plaintiffs and three children 

from a prior marriage.   

 28. That the Robinson family is currently denied hundreds, if not 

thousands, of state, federal, employment, insurance, etc., privileges and 

benefits permitted and enjoyed by opposite-sex married couples in the State 

of Arkansas, solely because they are a same-sex couple.   

 29. The denial of these privileges and benefits is financially and 

personally damaging to these Plaintiffs and their three children. 



 30. That the Robinson family suffers irreparable harm due to the 

State of Arkansas’ violation of their fundamental right to privacy, right to 

due process, right to equal protection, the Full Faith and Credit Clause and 

their constitutional right to be free from impairment of contracts. 

 31. That this Court should grant a Temporary Restraining Order and 

Preliminary Injunction preventing the continued enforcement of Act 146 of 

1997, Amendment 83 to the Arkansas Constitution, Arkansas Code § 9-11 

208 and Arkansas Code § 9-11-107(b) during the pendency of this action.  

 
JENNIFER D. MOORE and MANDY A. LYLES 

 
32. Separate Plaintiffs, Jennifer D. Moore and Mandy A. Lyles, were 

legally married in the State of Iowa on May, 2011. 

33. That the Moore/Lyles family has been denied hundreds, if not 

thousands, of state, federal, employment, insurance, etc., privileges and 

benefits permitted and enjoyed by opposite-sex married couples in the State 

of Arkansas, solely because they are a same-sex couple.   

34. The denial of these privileges and benefits has been financially 

and personally damaging to these Plaintiffs. 

35. That the Moore/Lyles family suffers irreparable harm due to the 

State of Arkansas’ violation of their fundamental right to privacy, right to 

due process, right to equal protection, the Full Faith and Credit Clause and 

their constitutional right to be free from impairment of contracts. 

36. That this Court should grant a Temporary Restraining Order and 

Preliminary Injunction preventing the continued enforcement of Act 146 of 

1997, Amendment 83 to the Arkansas Constitution, Arkansas Code § 9-11 

208 and Arkansas Code § 9-11-107(b) during the pendency of this action.  

 
 

ANDRA ALSBURY and AMBER GARDNER-ALSBURY 
 



37. Separate Plaintiffs, Andra Alsbury and Amber Gardner-Alsbury 

were legally married in the State of Massachusetts on October 15, 2012. 

38. The Alsbury family is currently denied hundreds, if not 

thousands, of state, federal, employment, insurance, etc., privileges and 

benefits permitted and enjoyed by opposite-sex married couples in the State 

of Arkansas, solely because they are a same-sex couple.   

39. The denial of these privileges and benefits is financially and 

personally damaging to these Plaintiffs. 

40. That the Alsbury family suffers irreparable harm due to the State 

of Arkansas’ violation of their fundamental right to privacy, right to due 

process, right to equal protection, the Full Faith and Credit Clause and their 

constitutional right to be free from impairment of contracts. 

41. That this Court should grant a Temporary Restraining Order and 

Preliminary Injunction preventing the continued enforcement of Act 146 of 

1997, Amendment 83 to the Arkansas Constitution, Arkansas Code § 9-11 

208 and Arkansas Code § 9-11-107(b) during the pendency of this action.  

 

JOHN SCHENCK and ROBERT LOYD 
 

42. Separate Plaintiffs, John Schenck and Robert Loyd, have been 

together for thirty-eight years and were legally married in Toronto, Ontario, 

Canada in 2004. 

43.  That the Schenck/Loyd family is currently denied hundreds, if 

not thousands, of state, federal, employment, insurance, etc., privileges and 

benefits permitted and enjoyed by opposite-sex married couples in the State 

of Arkansas, solely because they are a same-sex couple.   

44. The denial of these privileges and benefits is financially and 

personally damaging to these Plaintiffs. 

45. That the Schenck/Loyd family suffers irreparable harm due to 

the State of Arkansas’ violation of their fundamental right to privacy, right to 



due process, right to equal protection, the Full Faith and Credit Clause and 

their constitutional right to be free from impairment of contracts. 

46. That this Court should grant a Temporary Restraining Order and 

Preliminary Injunction preventing the continued enforcement of Act 146 of 

1997, Amendment 83 to the Arkansas Constitution, Arkansas Code § 9-11 

208 and Arkansas Code § 9-11-107(b) during the pendency of this action. 

 

WILLIAM A. KING and JOHN McCLAY RANKINE 

 

47. Separate Plaintiffs, William A. King, a citizen of the United 

States, and JOHN McCLAY RANKINE, a citizen of Canada, have maintained a 

committed relationship for 21 years and were legally married in Toronto, 

Ontario, Canada on December 27, 2004. 

48. The King/Rankine family is currently denied hundreds, if not 

thousands, of state, federal, employment, insurance, etc., privileges and 

benefits permitted and enjoyed by opposite-sex married couples in the State 

of Arkansas, solely because they are a same-sex couple.   

49. The denial of these privileges and benefits is financially and 

personally damaging to these Plaintiffs. 

50. That the King/Rankine family suffers irreparable harm due to the 

State of Arkansas’ violation of their fundamental right to privacy, right to 

due process, right to equal protection, the Full Faith and Credit Clause and 

their constitutional right to be free from impairment of contracts. 

51. That this Court should grant a Temporary Restraining Order and 

Preliminary Injunction preventing the continued enforcement of Act 146 of 

1997, Amendment 83 to the Arkansas Constitution, Arkansas Code § 9-11 

208 and Arkansas Code § 9-11-107(b) during the pendency of this action.  

 

B.  RECOGNITION OF SEPARATE PLAINTIFFS’ MARRIAGES  
DENIED IN ARKANSAS 

 



52. Arkansas Constitutional Amendment 83 of 2004 states: 

      Marriage. 
 Section: 
   1. Marriage. 

   2. Marital status. 
   3. Capacity, rights, obligations, privileges, and immunities. 

    1. Marriage. 

  Marriage consists only of the union of one man and one 
woman.  (emphasis added). 

            2.Marital status.       
  Legal status for unmarried persons which is identical or 

substantially similar to marital status shall not be valid or recognized in 
Arkansas, except that the legislature may recognize a common law marriage 

from another state between a man and a woman.         
           3. Capacity, rights, obligations, privileges, and       

    immunities.  
   The legislature has the power to determine the capacity of 

persons to marry, subject to this amendment, and the legal rights, 
obligations, privileges, and immunities of marriage. 

 
53. Arkansas Code § 9-11 107 states: 

 

 9-11-107.  Validity of foreign marriages. 
(a) All marriages contracted outside this state that   

would be valid by the laws of the state or country 
in which the marriages were consummated and in 

which the parties then actually resided shall be 
valid in all courts in this state. 

(b) This section shall not apply to a marriage 
between persons of the same sex. (emphasis 

added). 

  

54. Act 146 of 1997 of the Arkansas General Assembly states in 

pertinent part: 

 
            For An Act To Be Entitled 

    

     "AN ACT TO AMEND ARKANSAS CODE ’ 9-11-208 TO CLARIFY   
     THAT ARKANSAS DOES NOT ISSUE MARRIAGE     

     LICENSES TO PERSONS OF THE SAME SEX AND DOES NOT   
     RECOGNIZE MARRIAGES BETWEEN MEMBERS OF THE        



     SAME SEX AND THEY ARE NOT ENTITLED TO THE       

     BENEFITS OF MARRIAGE; AND FOR OTHER PURPOSES." 
 

        Subtitle 
     "TO CLARIFY THAT ARKANSAS DOES NOT ISSUE MARRIAGE        

     LICENSES TO PERSONS OF THE SAME SEX NOR RECOGNIZE      
     MARRIAGES BETWEEN MEMBERS OF THE SAME SEX." 

 
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS: 

 
  SECTION 1. Arkansas Code ’ 9-11-208 is amended to read as 

follows: 
"9-11-208. License not issued to persons under age or to persons of the 

same sex. 
  

  (b) It shall be the declared public policy of the State of 

Arkansas to recognize the marital union only of man and woman. No 
license shall be issued to persons to marry another person of the same sex 

and no same-sex marriage shall be recognized as entitled to the benefits of 
marriage. (emphasis added.) 

 (c) Marriages between persons of the same sex are prohibited 
in this state. Any marriage entered into by persons of the same sex, 

where a marriage license is issued by another state or by a foreign 
jurisdiction, shall be void in Arkansas and any contractual or other 

rights granted by virtue of that license, including its termination, 
shall be unenforceable in the Arkansas 

courts."  (emphasis added.) 
 

  SECTION 5. All laws and parts of laws in conflict with this act are 
hereby repealed. 

 

 
55. Separate Plaintiffs’ marriages contracted under the laws of 

another state or Canada are void in Arkansas and all contractural rights 

resulting from those marriages are denied to and unenforceable by Plaintiffs. 

56. Arkansas law has other restrictions upon who can marry: 
 

9-11-102.  Minimum age -- Parental consent. 

 
  (a) Every male who has arrived at the full age of seventeen (17) 

years and every female who has arrived at the full age of sixteen (16) 
years shall be capable in law of contracting marriage. 



 

(b)  (1) However, males and females under the age of eighteen (18) 
years shall furnish the clerk, before the marriage license can be 

issued, satisfactory evidence of the consent of the parent or parents or 
guardian to the marriage. 

 
 9-11-106.  Incestuous marriages -- Penalties for entering into or 

 solemnizing. 
 

   (a) All marriages between parents and children, including 
 grandparents and grandchildren of every degree, between brothers 

 and sisters of the half as well as the whole blood, and between uncles 
 and nieces, and between aunts and nephews, and between first 

 cousins are declared to be incestuous and absolutely void. This section 
 shall extend to illegitimate children and relations. 

 

57. Arkansas does, however, recognize these excluded relationships 

if they were celebrated in a state or country where same is legal, UNLESS 

the parties to the marriages are of the same sex. 

 

C.  OTHER JURISDICTIONS WITHIN THE UNITED STATES 
 

58. As of this date, thirteen states:  California;  Massachusetts;  

Connecticut;  Iowa;  Vermont;  New Hampshire;  New York;  Washington;  

Maine;  Maryland;  Rhode Island; Delaware and Minnesota recognize and 

permit same-sex marriages as does the District of Columbia.  Five Native 

American nations:  the Coquille Indian Tribe;  the Suquamish tribe;  the 

Little Traverse Bay Bands of Odawa Indians;  the Pokagon Band of 

Potawatomi Indians and the Iipay Nation of Santa Ysabel allow and 

recognize same-sex marriages.   

59. Although no substitute for the fundamental right of marriage and 

still relegating same-sex couples to second-class status, seven other states:  

New Jersey;  Oregon;  Nevada;  Wisconsin; Illinois,  Hawaii;  and Colorado 

have enacted legal “unions” for same-sex couples permitting rights and 

privileges similar to marriage. 



60. Fully in excess of 40% of the population of the United States is 

residing in jurisdictions where same-sex couples enjoy the benefits and 

privileges denied to Arkansas’ same-sex couples.  Not one instance of this 

exposure has resulted in damage to the institution of marriage or the 

privileges and benefits enjoyed by heterosexual couples. 

 

III.  ARGUMENT 
 

A. STANDARD FOR GRANTING PRELIMINARY RELIEF 

 

61. The issuance of a preliminary injunction is a matter addressed to 

the sound discretion of the trial court. 

62. The standard for evaluating a request for preliminary injunctive 

relief under ARCP 65 requires the showing and evaluation of two factors.  

(See Manila Sch. Dist. No. 15 v. Wagner, 356 Ark. 149, 148 S.W.3d 244 

(2004).)  These factors are: 

a. whether irreparable harm will result in the absence of an 

injunction, and  

b. whether the moving party has demonstrated a likelihood of 

success on the merits.  

63. That as demonstrated below and in the attached Affidavits, the 

facts of this case meet the requirements for issuance of a temporary 

restraining order and a preliminary injunction. 

 

B. PLAINTIFFS’ CASE HAS A LIKELIHOOD OF SUCCESS ON ITS 
MERITS DUE TO CLEAR VIOLATIONS OF CONSTITUTIONAL 

RIGHTS 
 

64. Arkansas recognizes opposite-sex marriages celebrated in other 

jurisdictions even when they would be illegal to be performed in the State of 

Arkansas.   



65. Arkansas law does not permit marriages to be entered in this 

state that are: 

 

a. Common law marriages; 
b. Incestuous marriages as defined by Arkansas Code § 9-11 

106; 

c. Marriages involving minors without parental and/or court 
consent.  

d. Marriages between same-sex couples 
 

66. Common law marriages are recognized in the State of Arkansas 

if they are entered into in one of the several states that permit the 

establishment of same and if the common law marriage is between persons 

of the opposite sex. 

67. Marriages considered incestuous (such as 1st cousins) under the 

laws of the State of Arkansas are recognized by this state if entered into in 

one of the many states where same are legal and if the “incestuous 

marriage” is between opposite sex individuals. 

68. Marriages between a child and an adult or between children, 

when the child or children are younger than permissible under Arkansas Law 

or without parental and/or court authority, are recognized in Arkansas if the 

couple consists of persons of the opposite sex and if said marriages were 

entered in a jurisdiction in which they legal.  

69. Marriages between individuals of the same sex are void in 

Arkansas regardless of the laws of the jurisdiction in which the marriage was 

entered.  These marriages are the only marriages denied recognition by the 

State of Arkansas. 

70. Arkansas law has historically and unambiguously provided that 

the validity of a marriage is determined by the state or country where the 

marriage was performed. 



71. Until the passage of Act 146, Amendment 83, Arkansas Code § 

9-11-208, as amended, and  Arkansas Code § 9-11-107(b), as amended, 

and like statutes, Arkansas law has been clear:  a marriage solemnized 

outside of Arkansas is valid in Arkansas if it is valid where solemnized. This 

is based in the longstanding legal principle of “lex loci contractus”, i.e., the 

law of the place of the contracting controls. 

72. By treating lawful same sex marriages differently than it treats 

lawful opposite sex marriages (e.g., marriages of first cousins and marriages 

of minors), Arkansas law, as applied to these Plaintiffs,  violates the 

Arkansas Constitution and the United States Constitution in that it denies 

Plaintiffs due process and equal protection, fails to give Full Faith and Credit, 

as required by the U. S. Constitution, to state-sanctioned public acts, 

maintained in state records and enforceable and/or dissolvable by court 

proceedings of other states and impairs the obligation of these marital 

contracts, as barred by Arkansas’ Declaration of Rights contained in the body 

of our constitution. 

73. In Jegley v. Picado, 349 Ark. 600, 632-634, 80 S.W.3d 322, 

(2002) the Arkansas Supreme Court carefully and thoroughly examined the 

rights of Arkansans pursuant to the Arkansas Constitution as it relates to 

due process and equal protection of homosexuals.  The Court found that: 

  

 DUE PROCESS:   
 

a. sexual orientation is a protected fundamental right to 
privacy under the due process clause;  

b. any law infringing upon a fundamental right must pass 
strict scrutiny and demonstrate a compelling state 

interest;   
 

EQUAL PROTECTION: 
 

a. a statute limiting the rights of homosexual individuals is 
based upon gender and involves a violation of equal 

protection requiring an intermediate level of scrutiny; 



b. homosexuals are a separate and identifiable class for 

purposes of equal-protection analysis; 
c. “The guarantee of equal protection serves to “[protect] 

minorities from discriminatory treatment at the hands 
of the majority.  Its purpose is not to protect traditional 

values and practices, but to call into question such 
values and practices when they operate to burden 

disadvantaged minorities…”  
 

Id at 633. 

 

74. “If the constitutional conception of ‘equal protection of the laws’ 

means anything, it must at the very least mean that a bare… desire to harm 

a politically unpopular group cannot constitute a legitimate governmental 

interest.” Jegley at 635 quoting Romer v. Evans, 517 U.S. 620 (1996).  

75. The United States Supreme Court found in United States v. 

Windsor, 133 S. Ct. 2675 (2013) that there is no legitimate  purpose served 

by refusing to recognize same-sex marriages celebrated in states where they 

are legal.  

76.  As in Windsor,  the very purpose of the Arkansas laws 

challenged in this case are to “impose a disadvantage, a separate status, 

and so a stigma upon all who enter into same-sex marriages made lawful by 

the unquestioned authority of the States.” Id. at 2693.  

77. Arkansas is free to determine conditions for valid marriages, but 

these restrictions must be supported by legitimate state purposes due to 

their infringement upon important fundamental rights involving intimate 

relations. 

78. Arkansas law has unjustifiably created two tiers of couples: (1) 

opposite-sex married couples legally married in other states; and (2) same-

sex married couples legally married in other states.  

79. The purpose of Act 146, Amendment 83, Arkansas Code § 9-11-

208 and  Arkansas Code § 9-11-107(b) and like statutes can only be to 

effect pure animus. 



80. Families deserve the highest level of protection under the First 

Amendment right of association:  “Marriage is a coming together for better 

or for worse, hopefully enduring, and intimate to the degree of being sacred. 

It is an association that promotes a way of life, not causes; a harmony in 

living, not political faiths; a bilateral loyalty, not commercial or social 

projects. Yet it is an association for as noble a purpose as any involved in 

our prior decisions.” Zablocki v. Redhail, 434 U.S. 374, 384, (1978) (citing 

Griswold v. Connecticut, 381 U.S. 479, 486 (1965)). 

 

C.  PLAINTIFFS HAVE SUFFERED AND CONTINUE TO SUFFER IRREPARABLE 

HARM 

  

81. Separate Plaintiffs have suffered and continue to suffer denial of 

constitutional rights, social stigma, emotional and psychological damage and 

financial losses as a direct result of Arkansas law.   

82. Denying Plaintiffs their associational rights, due process rights, 

equal protection rights, and right to be free from impairment of contracts 

imposes irreparable harm.  

83. Plaintiffs will continue to suffer irreparable harm if the Court 

does not issue the preliminary injunction due to the threatened and actual 

infringement of the Plaintiffs' fundamental rights. 

84. Constitutional violations are routinely recognized as triggering 

irreparable harm unless they are promptly remedied. See, e.g., Elrod v. 

Burns, 427 U.S. 347, 373 (1976) (loss of constitutional “freedoms, for even 

minimal periods of time, unquestionably constitutes irreparable injury”).  

85. When a deprivation of a constitutional right is involved, no 

further showing of irreparable injury is necessary. 

 

IV.  CONCLUSION 

 



86. In the recent Windsor decision, the U. S. Supreme Court stated:  

“[t]he States' interest in defining and regulating the marital relation, subject 

to constitutional guarantees, stems from the understanding that marriage is 

more than a routine classification for purposes of certain statutory benefits. 

Private, consensual sexual intimacy between two adult persons of the same 

sex may not be punished by the State and it can form ‘but one element in a 

personal bond that is more enduring.’” Id. at 2692 (quoting Lawrence v. 

Texas, 539 U.S. 558, (2003) (emphasis added). 

87. Additionally, in Windsor the Supreme Court stated: 

  The differentiation demeans the couple, whose moral and   

  sexual choices the Constitution protects, see Lawrence v.   
  Texas, 539 U.S. 558, 123 S.Ct. 2472... And it humiliates . . .  

  children now being raised by same-sex couples. The law in   
  question makes it even more difficult for the children to   

  understand the integrity and closeness of their own family   
  and its concord with other families in their community and   

  in their daily lives. 
  

  Windsor at 2694. 
 

88. There is no legitimate state purpose served by these restrictions 

on only same-sex marriages. 

89. In sum, under Arkansas Supreme Court and U. S. Supreme 

Court jurisprudence, Act 146 of 1997, Amendment 83 to the Arkansas 

Constitution, Arkansas Code § 9-11-208 and Arkansas Code § 9-11-197(b) 

violate Plaintiffs’ fundamental rights, due process, equal protection, Full 

Faith and Credit Clause of the U. S. Constitution, and their constitutional 

rights to be free from impairment of contracts. 

90. This Court should issue a preliminary injunction restraining the 

Defendants from enforcing Act 146 of 1997, Amendment 83 to the Arkansas 

Constitution, Arkansas Code § 9-11-208 and Arkansas Code § 9-11-197(b) 

as applied to same-sex couples married in jurisdictions where same-sex 

marriage is legal and who seek to have their out of state marriage accepted 



as legal in Arkansas. This includes, but is not limited to, such appropriate 

officials completing birth certificates and authorizing courts to address all 

domestic relations issues as the need arises for the Plaintiffs.  

WHEREFORE, Plaintiffs pray this Court grant their Motion for 

Temporary Restraining Order and Preliminary Injunction thereby restraining 

the State of Arkansas from enforcing Act 146 of 1997, Amendment 83 to the 

Arkansas Constitution, Arkansas Code § 9-11-208 and Arkansas Code § 9-

11-197(b);  for their attorney fees and costs;  and for all other relief to 

which they may be entitled. 

    Respectfully submitted, 

 

     /S/ Cheryl K. Maples_________ 

     Cheryl K. Maples  ABA# 87109   

     Attorney for Plaintiffs     
     P. O. Box 1504      

     Searcy, AR 72145     
     (501)912-3890      

     Fax (501)362-2128     
     Email: ckmaples@aol.com 
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copy of the foregoing document was served upon David Fuqua, Attorney for 

Separate Defendant, Doug Curtis, in his official capacity as Saline County 

Clerk, Fuqua Campbell, P. A., 425 West Capitol, Suite 400, Little Rock, AR 

72201 by electronic mail only to dfuqua@fc-lawyers.com on this 15th day of 

August, 2013. 

       /s/  Cheryl K. Maples___________ 
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